
o b j e c t i o n  i s  approp r ia te .  Former 12 MCAR 5 2.052D.S.b( l ) (a)d idnot  
necessa r i l y  limit land  costs t o  the $1,000 f i g u r e .  A s  such,the amendment i s  
erroneous and c o n s t i t u t e s  an impermiss ib lere t roac t iverepea l  o f  p r i o r  r u l e s  
and c o n s t i t u t e s  a s u b s t a n t i v ev i o l a t i o n  of  law. To cureth isdefec t ,the  
amendment must n o t  be adopted and t h ef o r m e rr u l eg o v e r n i n gt h el i m i t a t i o n  
must be c i t e d .  

9553.0060,subp. 3 .  i t e m  I. 

157 .  This i t e m  s t a t e st h a ti n t e r e s t  expense i n c u r r e d  on a c a p i t a ld e b to r  
work ingcap i ta lloan  between r e l a t e do r g a n i z a t i o n ss h a l ln o t  be an a l l owab le  
cos t .  The D e p a r t m e n t ' sp o s i t i o ni st h a tt h e r e  i s  no cost when a r e l a t e d  
organizat ionborrows money from i t s e l f .  Moreover, s incethere  i s  nomarket 
force or ou ts ide  obse rve r  a t tes t i ng  t o  the needand v a l i d i t y  o f  the 
t ransact ion,theDepartment hasdeterminedthattheinterestonloansbetween 
re la tedo rgan iza t i onsshou ldno t  be re imbursed .Th isl im i ta t i on  was 
c r i t i c i z e d  by Mr. Gee and others.  I t  was noted, fo r  example, t h a to b t a i n i n g  a 
loan from a re la tedOrgan iza t ionof tenavo idsthenecess i ty  t o  pledge 
c o l l a t e r i a l  or t o  payloanfees,points and o t h e r  expensesconnectedwith 
o b t a i n i n g  a loanthroughnormalchannels, and t h a t  i t  can subs tan t i a l l yreduce  
the t i m e  an employeemustspend o b t a i n i n g  a loan. '  The Department i s  us ingthe  
disal lowance asa mechanism to  avoidexamin ingeveryt ransact ion t o  determine 
thereasonableness o f  t h ei n t e r e s tr a t ec h a r g e d .T h a ti s  a r a t i o n a lb a s i s  for  
t h e  r u l e  and g iventheotherexp lanat ionsc i tedbytheDepar tment ,  i t  must be 
determinedthattheru leproposed i s  necessaryandreasonable.Nonetheless, 
theDepartmentshouldbeable t o  accompl ishthe same o b j e c t i v e  i n  o t h e r  ways. 
A r e l a t e d  o r g a n i z a t i o n  i s  n o t  i n  b u s i n e s s  t o  loan money and t h e  r a t e  o f  r e t u r n  
i t  wouldexpectshouldnot be same as t h er a t e  of r e t u r n  a bankwould demand. 
Consequently,theDepartmentshouldconsiderpermitt ingloansbetweenrelated 
o r g a n i z a t i o n sa tt h ep r i m er a t e  or a t  some pointbelowthepr ime r a t e  
dependingon thedate of  theloan.Thisshouldprov ide a guaranteethatthe 
i n t e r e s tr a t e  i s  n o te x c e s s i v e .I nt h el o n gr u n ,t h i sc o u l d  be a cost-saving 
d e v i c eb e n e f i c i a l  to theDepartmentaswellasthe f a c i l i t i e s ,  and i t  has a 
b u i l t - i n  checkonabuses. 

9553.0060,subp. 4 ,  Computation of Proper tyRelated Payment Rate. 

158.Under th i ssubpar t ,  a f a c i l i t y ' sp r o p e r t y - r e l a t e dp e r  diem i s  
determinedbydiv id ing i t s  a l lowab leproper ty - re la tedcos ts  by 96% of i t s  
l i censedcapac i tydays .  For f a c i l i t i e s  w i t h  15 or f e w e r  l i censed  beds,the 
l e s s e r  of 96% of l i censedcapac i t y  days or r e s i d e n t  days may be used, b u t  I n  
nocase s h a l lr e s i d e n t  days be l e s s  than 85% ofl i censedcapac i tydays .That  
amount i s  then added t o  thecap i ta ldebtreduc t iona l lowanceinsubpar t  5, or 
t heren ta la l l owanceinsubpar t  7 ,  i t e m  F. Thesum i s  t hep roper t y - re la ted  
payment r a t e .  Under p r i o r  re imbursementru les,a l lowableproper ty- re la ted 
costs  were d iv idedby  93% o f  c a p a c i t y  days t o  c a l c u l a t e  a f a c i l i t y ' s  
p roper ty - re la tedper  diem. The 93% occupancyfactor was designed asan 
i n c e n t i v e  to encouragehighoccupancyrates i nt h ei n d u s t r y .  However, s ince 
1976 occupancy r a t e s  i n  t h e  i n d u s t r y  havebeen c o n s i s t e n t l yh i g h  and the 
currentaverage i s  98%. IntheDepar tment 'sv iew,theh ighoccupancyra tesin  
t h e  i n d u s t r y  r e f l e c t  a demand for res iden tca re  anddo n o t  r e s u l t  from the 
occupancy incent iveprev ious lyava i lab le .Fortha treason,thepercentagein  
subpart 4 hasbeen increased asrecommended i nt h e  LAC Report. The dec i s ion  
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t o  increasethepercentagefactor  to  96% was c r i t i c i z e d  by many commentators. 
Mr. Baldusarguedthattheindust ry  i s  n o t  s t a t i c  because many res identsare  
being moved o u t  of r e s i d e n t i a l  f a c i l i t i e s  i n t o  l e s s  r e s t r i c t i v e  a l t e r n a t i v e s .  
He s a i dt h a t  movement will af fec t  each p r o v i d e r ' s  a b i l i t y  t o  ma in ta in  
occupancyrates a tp r i o rl e v e l s .  He arguedthatincreas ingthepercentage 
will e l im ina tetheincen t i ve  to  be e f f i c i e n t  and will actual lyencourage 
f a c i l i t i e s  to  m a i n t a i nr e s i d e n t si ni n a p p r o p r i a t es i t u a t i o n s .  He no tedtha t  
wi ththeadvent  of thescreeningprocess for placement i n t o  ICF/MR f a c i l i t i e s ,  
there  hasbeen a s i g n i f i c a n ti n c r e a s ei nt h e  number o f  non-residentdays; and 
agencies who aggress ive ly  seek t o  p l a c ei n d i v i d u a l s  i n to  a l t e r n a t i v e  programs
will face a r i s k  o f  f a l l I n g  to  less than 96% occupancylevels,encouraging 
then t o  r e t a i nr e s i d e n t si n  an i n a p p r o p r i a t es i t u a t i o n .I nh i sv i e wt h e  
Departmentshouldretainthe 93% occupancyincent ive t o  encouragethe movement 
of  i n d i v i d u a l so u t  o f  ICF/MRs and i n t ol e s sr e s t r i c t i v es e t t i n g s .  MAHCF 
suggestedthe 93% limit be r e t a i n e d  so t h a t  f a c i l i t i e s  canhave a d d i t i o n a l  
funds t o  use for employee incen t i ves  and rewards or to purchaseitems for  the 
r e s i d e n t st h a t  may no t  come undergenera l lya l lowablecosts .  All these 
argumentsmust be evaluatedbytheDepartment who i s  chargedwithmaking 
p o l  i c y  c h o i c e s  among reasonable a1alternatives.Eitherpercentage 1 s reasonable 
and i s  supportedbytherecord.Sincethe 96% f a c t o r  i s  reasonable, i t  must 
standunlesstheDepartmentdetermines, for  thereasonsprov idedbyinterested 
persons,that  i t  should be reduced to  95,94, or 93%. 

9553.0060,subp. 5 ,  CapitalDebtReducationAllowance. 

159.According t o  theDepartment's SNR (p. 691, t h ec a p i t a ld e b t  
reduct ional lowance i s  designed t o  reducethe amount of a l lowab le  cap! t a l  d e b t  
and to  e s t a b l i s h  a paymentwhichrewardstheaccumulation o f  e q u i t y .  I t  i s  
designed to implementtheprov is ions of Minn.Stat .  3 2568.501,subd. 3 (d) ,  
whichrequi restheseru les t o  haveproceduresprov id ingincent ives t o  reward 
theaccumulat ion of  e q u i t y .  The cap i ta ldebtreduc t iona l lowance i s  a v a i l a b l e  
t o  p rov ide rs  who own t h e i r  f a c i l i t y  or who l e a s e  t h e i r  f a c i l i t y  from a r e l a t e d  
o r g a n i z a t i o n .  The amount of thecap i ta ldebtreduc t iona l lowance,  and the 
amount t h a t  must be app l i ed  to  reducecapi ta ldebt ,  i s  s e t  f o r t h  i n  a t a b l e  i n  
i t e m  A. I t  prov ides as follows: 

Percentage o f  Equ i ty  Tota lCapi ta lDebt  Amount WhichMust 

I nCap i ta lAsse ts  Used ReducationAllowance Be App l ied  t o  Reduce 


( I n  d o l l a r s )  

l e s s  than 20.01 .50 .50 
20.01 t o  20.00 .so .40 
40.01 t o  60.00 .65 .30 
60.01 t o  80.00 .80 .20 
80.01 t o  100.00 1 .oo 0 

by t h e  F a c i l i t y  PerResident Day C a p i t a l  D e b t  ( i n  d o l l a r s )  


The prov ider 'spercentage o f  e q u i t y  i n  t h e  f a c i l i t y  i s  determinedbydiv id ing 
e q u i t yb yt h et o t a la l l o w a b l eh i s t o r i c a lc a p i t a lc o s t  o f  cap i ta lasse ts .  The 
r e s u l t i n g  f i g u r e  i s  thenapp l ied  t o  thechar t  t o  d e t e r m i n et h et o t a lc a p i t a l  
debtreduct ional lowance and the  amount whichmust be app l i ed  t o  reducecap i ta l  
debt .  



160. The r u l e  was t h es u b j e c to f  a greatdealthe criticism and obta ined 
o n l yp a r t i a la p p r o v a l  from t h es t a f fo ft h eL e g i s l a t i v eA u d i t o r ' s  O f f i c e .  Mr. 
Baumgarten f e l t  t h a t  i t  was a p p r o p r i a t et ol i n kt h ea l l o w a n c e  to  c a p i t a ld e b t  
r e d u c t i o n  i n  an i n d u s t r y  where e x c e s s i v el e v e r a g i n gc r e a t e si n s t a b i l i t y  and 
t h a tt h er u l e  meets t h es t a t u t o r yr e q u i r e m e n to fp r o v i d i n g" i n c e n t i v e st o  
rewardaccumulation o f  e q u i t y . "  However, he felt t h a tt h ec a p i t a ld e b t  
reduc t iona l lowancedeservedfur thers tudy  t o  determine i f  t h e  r i g h t  r a t e  o f  
r e t u r n  on investmentwould be a v a i l a b l e  undertherulesproposedbythe 
Department 

Representat ivesappear ingonbehal f  o f  theindus t r yun i fo rm lya rguedtha t  
the  cap i ta l  debt  reduc t ion  a l lowance does n o t  p r o v i d e  f a c i l i t i e s  w i t h  a f a i r  
r e t u r n  on t h e i re q u i t y .  Mr. Sajev icnoted,  for  example, t h a t  one o n l y  has to  
look to  and applythefundeddeprec iat ionprov is ions i n  t h e  r u l e  t o  o l d e r  

i n  o r d e r  to  rea l i ze  the  inadequacy  o f  t h e  e q u i t y  r e t u r n s  a v a i l a b l e  
undertheru le.  He n o t e dt h a t  many f a c i l i t i e s  haveaged i n  t h e i ra m o r t i z a t i o n  
t o  t h e  p o i n t  t h a t  p r i n c i p a l  paymentsondebtexceedthedepreciation 
reimbursement.Without a f a i rr e t u r no ne q u i t y ,t h o s eo l d e rp r o v i d e r s ,i nh i s  
view, will haveno way t o  meet t h e i r  mortgage o b l i g a t i o n s .  He recommended, 
t h e r e f o r e ,t h a tt h er u l e  be amended to r e i m b u r s e  f a c i l i t i e s  for t h eg r e a t e ro f  
t h e i r  p r i n c i p a l  payments or a l l o w a b l ed e p r e c i a t i o n  and t o  increasethere turn  
on e q u i t y .  Mr. Fur longa lsochargedtha tthecap i ta ldebtreduc t iona l lowance 
a v a i l a b l e  undertheru le will force many smal le r  f a c i l i t i e s  i n t o  b a n k r u p t c y .  
He chal lengedthecash flows t h a t  Mr. O s e l l  c a l c u l a t e d  andarguedthatthe 
fundsava i l ab le  t o  a p r o v i d e r  a t  t h e  end o f  the 35 yearper iod  usedby Mr. 
O s e l l  wouldnotexceed $48,000. He arguedthatthe $602,000 f i g u r et h a t  Mr. 
O s e l l  ca lcu la tedcou ldnever  be ob ta inedbecausefac i l i t i eswou ld  be r e q u i r e d  
t o  payincome taxes and t o  usemost o f  thosefunds to  pay o f f  t h e  p r i n c i p a l  
balance ona p r o v i d e r ' s  mortgagemakingthecompounding of i n t e r e s t  c a l c u l a t e d  
by Mr. O s e l l  impossible.  M r  Fur longarguedtha tthere turnava i lab leunder  
thecap i ta ldebtreduc t iona l lowancewou ld  be subs tan t i a l l ysma l le rthan  i f  
theperson had invested h i s  o r i g i n a l  e q u i t y  c a p i t a l  I n  a c e r t i f i c a t e  of 
d e p o s i ta t  9% s imp leIn te res t  compounded annual ly .  Mr. Furlongconcluded, 
t h e r e f o r e ,t h a tt h e r e  i s  noincen t i ve  to  accumulateequi tyundertherules and 
t h a tt h er e t u r na v a i l a b l e  i s  inadequate. For thereasonsmentionedby Mr. 
Fur long and o thers ,indus t ryrepresenta t ivesun i fo rmlyagreedtha tthemin ima l  
payments theDepartmentshould make underthecapi ta ldebtreduct ional lowance 
should be thoseavai lab leunder  Rule 53T or i n  p r i o r  v e r s i o n s  o f  thepermanent 
r u l e .  The A d m i n i s t r a t i v e  Law Judge agreestha tthecap i ta ldebtreduc t ion  
allowanceproposedbytheDepartment does n o t  g i v e  a f a i r  r e t u r n  onequ i ty  
invested.  However, t h es t a t u t e  does n o tr e q u i r e  a " f a i rr e t u r n "  on e q u i t y ,  
and s i n c et h er u l e  does p rov ide  some incent ivestorewardtheaccumula t ionof  
e q u i t y ,  I t  i s  conc ludedtha ttheru le  i s  necessary and reasonable for purposes 
o f  Minn.Stat .  5 2568.501,subd. 3. However theDepartmentshouldreconsider 
the amount o fthecap i ta ldeb treduc t i ona l l owancetha t  must be used to  pay 
o f fc a p i t a ld e b t s  and the amount a v a i l a b l e  f o r  e q u i t y  becausethecash flows 
o f  some p rov ide rs  may be so s e v e r e l y  r e s t r i c t e d  u n d e r  t h e  r u l e  t h a t  t h e i r  
f i n a n c i a ls t a b i l i t y  may be jeopardized. Many commentatorsquestionedthe 
a b i l i t y  o f  p rov ide rs  to  s u r v i v ew i t ht h e  cash flows generated by t h ec a p i t a l  
debtreduct ional lowance.  Mr. Sa jev i c ,  Mr. Furlong and M r .  S t e w a r ta l l  
mentionedthe amount o f  cash flow as themostseriousdefect i n  t h er u l e .  
A l t h o u g ht h e r ea r en os p e c i f i cf i g u r e sr e l a t i n g  to  s p e c i f i c  f a c i l i t i e s  t h a t  
demons t ra teinsu f f i c i en tcash  flows. theDepartmentshouldseriouslyconsider 



9553.0060.subp.5, i t em C. 

161. Under t h i si t e m ,  if theprepayment o f  a c a p i t a ld e b t  i s  p r o h i b i t e d  
undertheterms of a f a c i l i t y ' s  l o a n ,  and i f  theprov ider  does n o t  haveany 
o the rcap i ta ldeb ts ,thep rov ide rcanno trece ivetha tpo r t i on  o f  theal lowance 
t h a t  must be app l i ed  t o  reducecapi ta ldebt .  The MinnesotaAssociat ion o f  
VoluntarySocialServiceAgencies (MAVSSA) argued t h a t  t h i s  p r o v i s i o n  would 
encourageproviders t o  incurdebtscont ra ry  t o  theDepartment'sexpress 
purpose of c rea t i ngincen t i ves  t o  rewardtheaccumulat ion o f  e q u i t y .  Mr. 
Larsonarguedthat i t  was an a r b i t r a r y  i n e q u i t y  t h a t  s h o u l d  n o t  be adopted. 
Whi letheru le  i s  necessary and reasonable,theDepartmentshouldconsider 
i nc reas ingtheequ i t y  payment a v a i l a b l e  to  prov ide rs  i n  t h e  s i t u a t i o n  
mentioned. I t  shouldalsoexpla inwhether  or n o tt h ec a p i t a ld e b tr e d u c t i o n  
allowancecan be used t o  prepaycapi ta ldebts  whereprepaymentsarenot 
" p r o h i b i t e d "b u ti n v o l v e  some penal ty,such as an a d d i t i o n a li n t e r e s t  payment. 

9553.0060,subp. 7, Reimbursement o f  Lease or Rental Expense. 

162.Thissubpartgovernsthelease or r e n t a lc o s t s  o f  a p rov ide r .  Under 
i t em A thelease o f  deprec iab leequ ipment  i s  a l lowab le  i f  thelease i s  an 
arm's- lengthtransact ion;thecostsundertheleaseareequal  to  or l essthan  
thecos ts  of  purchasingthedepreciableequipment;  and thelease does n o t  
exceed a pe r iod  of 60 days annua l ly .  Under i t e m  8, sa le  and leaseback 
arrangements,leaseswithopt ions to buy a tl e s st h a na n t i c i p a t e dv a l u e ,  
l easesw i thre la tedo rgan iza t i ons ,  or leasesrequi red t o  be c a p i t a l i z e d  i n  
accordancewithgeneral lyacceptedaccount ingpr inciplesarenotconsidered t o  
be arm's - lengtht ransac t ions .  These provisionsarenecessaryandreasonable 
t o  assurethatlease costs arenotexcess ive.  

9553.0060,subp. 7 ,  i t e m  C. 

163. Th isi t emcon ta insl im i ta t i onsonthecos ts  of l eas ing  a f a c i l i t y ' s  
p h y s i c a lp l a n t .  The costsunderleaseswhicharenotarm's- lengthleases for 
purposes of i t em 8 a r e  not al lowed.Furthermore,arm's- lengthlease costs 
incurredunderagreementsenteredintoaf ter  December 31,1983 are 
disal lowed.Arm's- lengthleases or rentalcostsincurredunderagreements 
e n t e r e di n t o  on or before December 31,1983 areal lowableundertheru les and 
r e g u l a t i o n si ne f f e c t  on December 31,  1983 sub jec t  to  some l i m i t a t i o n s .  A s  
o r i g i n a l l y  proposed,therenewal,renegot iat ion or extens ion of a lease or 
r e n t a l  agreemententeredintoon or before  December 31,1983were a l lowab le  
o n l y  to  t h ee x t e n tt h a tt h e  new lease or r e n t a lc o s td i dn o t  exceedthe 
prev iouslease or r e n t a l  cost. Severalpersonsobjected t o  t h i sl i m i t a t i o n .  
M s .  Rowland noted, for  example, t h a t  many n o n - p r o f i t  f a c i l i t i e s  have very  
favorableleases andeven i f  t heya rerenego t ia teda t  a h i g h e rp r i c e ,t h e  
u l t i m a t el e a s e  payment may be s u b s t a n t i a l l y  more favorab lethanthe  payments 
t h a t  would be made i f  s i m i l a r  f a c i l i t i e s  were ren ted  from a t h i r d  p a r t y .  She 
argued,therefore,that  some ren ta li nc reases  upon r e n e g o t i a t i o n  of such 
leasesshould be author ized.  The Departmentagreedwiththose comments and 
proposes t o  amend i t em C, subitem ( 4 )  t o  read as follows: 

( 4 )  I nc reasesinlease  or r e n t a l  c o s t s  r e s u l t i n g  from the 
renewal ,renegot ia t ion ,  or e x t e n t i o n  of a lease or r e n t a l  
agreement i n  subi tem(3)areal lowable t o  t h ee x t e n tt h a t  
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the facility's property-related payment rate does not 

exceed the average property-related payment of all 

facilities in the state. 


Item C as amended by the Department, i s  necessary and reasonable, and the 
amendment made does not constitute a substantial change for purposes o f  Minn. 
Rule 1400.1100 (1985). The amendment does not apply to increases in the rent 
of office space under arm's-length leases, as the Department noted in its 
post-hearing comment (p. 46). Since central office rental i s  an 
administrative cost, any increase in an arm's-length lease payment would be 
allowed i f  within the administrative cost limitation. 

DETERMINATION OF TOTAL PAYMENT RATES 


9553.0070, subp. 4, Adjustment to Total Payment Rate for Phase-in of Common 

Reporting Year. 


164. Subpart 4 reads as follows: 


A facility whose total payment rate established for the 
rate year beginning during calendar year1985, will be in 
effect for a period greater than 12 months due to the 
phase-in of a common reporting year, shall receive for the 
months over 12 months, its total payment rate increased by
the prorated annual percentage change in the all urban 
consumer price index (CPI-U) for Minneapolis/St. Paul as 
published by the Bureau of Labor Statistics between January
1984 and January 1985, new series index (1967 - 100). That 
adjusted total payment rate shall be in effect until 
September 30, 1986. This adjusted total payment rate must 
not be In effect for more than nine months. 

Mary Jo Mulloy, a certified public accountant, questioned the meaning of this 
subpart. The Department explained how this rule would apply during the 
hearing. As the Administrative Law Judge understands it, the last cost report 
a facility will file under Rule 53T will be the cost report which establishes 
a new rate effective some time In calendar year 1985. Therefore, the last 
rule 53T  cost report filed by a facility will be one filed fora period ending
prior to December 31, 1985. The rate determined under that final Rule 53T 
cost report will remain in effect until September 30, 1986, even i f  that 
period exceeds 12 months. However, when the rate i s  effective for a period of 
time longer than 12 months, the rate i s  adjusted for changes in the Consumer 
Price Index. For example, a facility which has a fiscal year ending on 
November 30, 1985, must file a Rule 53T cost report for the fiscal year ending 
on that date. It will file no other cost reports under Rule 53T. However, i t  
will also be required to filea cost report covering the calendar year ending
December 31, 1985 which will determine its rates effective on October 1 , 
1986. Its rate prior to October 1, 1986 will be governed by the payment rate 
established under the cost report filed for the period ending November 30,
1985. Thus, these rules will govern rates payable on and after January 1 ,  
1986, the effective date of the rule. It merely continues the rate facilities 
would have otherwise received under Rule 53T through September 30, 1986 as 
adjusted by the Consumer Price Index, and effective on October 1 ,  1986 new 
rates become effective. Those rates will be calculated on the basis of the 



cost r e p o r t  a l l  p r o v i d e r s  must f i l e  for  thecalendaryearending December 31, 
1985.Althoughthere were o b j e c t i o n s  t o  th i sp rocedure ,theru le  as expla ined 
i s  necessary and reasonable.  

RATE SETTING PROCEDURES FOR NEWLY CONSTRUCTED 
OR NEWLY ESTABLISHED FACILITIES OR 

APPROVED CLASS A TO CLASS B CONVERSIONS. 

9553.0075, subp. 1 ,  I n t e r i m  Payment Rate. 

165.Under t h i ss u b p a r t  a p rov ide r  may request  an i n t e r i m  payment r a t e  
for a newlyconstructed or n e w l y  e s t a b l i s h e d  f a c i l i t y  or for  a f a c i l i t y  
conve r t i ng  more than 50% o f  i t s  l i censed  beds from Class A beds t o  Class B 
beds,prov idedthattheconvers ion i s  approvedbytheCommissioner. Many 
ind iv idua lsrequestedtha ttheDepar tment  amend t h i s  r u l e  t o  p e r m i t  i n t e r i m  
r a t e s  f o r  f a c i l i t i e s  t h a t  v o l u n t a r i l y  d e c e r t i f y  a s u b s t a n t i a l  number of  beds. 
Bed d e c e r t i f i c a t i o n  i s  animportantissue. However, s ince  bed reduc t i on  
p r o j e c t s  a r e  t i e d  t o  t h e  a l l o c a t i o n  of  waiveredserviceslots,theDepartment 
has determinedthat  new procedures for  bed r e d u c t i o n  i n  a d d i t i o n  t o  those 
a l readyava i lab leshou ldnot  be c r e a t e di nt h i sr u l e .I n  i t s  view,anybed 
reductionprojectapprovedbytheCommissionercanreceive a ra teadjustment  
underthelanguagegoverningClass A t o  Class B conversions. However, i t  has 
re jec tedreduc ingthe  minimum l e v e l  o f  conversions from the 50% f i g u r e  
o r i g i n a l l yp r o p o s e d .I n  i t s  view, i no r d e r  to  j u s t i f yt h ec o s t s  o f  conver t i ng  
a f a c i l i t y  from Class A beds t o  Class B beds i t  i s  necessary t o  i n s u r e  t h a t  a 
s u b s t a n t i a l l y  number of Class B beds are  added t o  t h i s  systembecausethese 
convers ionsrequ i reex tens ionmod i f i ca t i ons  to  t h ep h y s i c a lp l a n t  of a 
f a c i l i t y .  Moreover, i t  i s  concerned t h a t  i f  a th resho ld  o f  lessthan 50% i s  
adopted, f a c i l i t i e sc o u l d  make repeatedrequests for i n t e r i mr a t e s .  The r u l e  
proposedbytheDepartment i s  necessary and reasonable.Although i t  cou ld  be 
arguedtha ttheru leshou ld  bemore f lex ib le ,theDepar tment  i s  no trequ i red  
t o  adoptthe m o s t  reasonab lea l te rna t i vesava i l ab le ,bu t  may w i t h i n  i t s  
d i sc re t i onadop t  anyreasonableapproach. The approach i t  hasadopted I n  t h i s  
r u l e  is reasonable. 

9553.0075,subp. 2 .  i t e m  B, subitem ( 5 ) .  

166.Th issub i tem,prev ious lyle t te red  as subi tem (41 ,  prov idestha tthe  
s e t t l e - u pt o t a l  payment r a t e  must no texceedthein te r im payment r a t e  by more 
than 0.4166% f o r  each f u l l  monthbetween t h e  e f f e c t i v e  d a t e  o f  t h e  i n t e r i m  
payment r a t e  and the  end o f  the  first f i s c a lp e r i o d .  The Department has 
e lec ted  a .4166% per  monthincreasel im i ta t ion  t o  p rov ideincen t i ves  fo r  
f a c i l i t i e s  to  accurate lybudget  and e f f e c t i v e l y  manage the i rbudge tsdu r ing  
t h ei n t e r i mp e r i o d .  The l i m i t a t i o n  will alsoenabletheDepartment to  r e l y  
upon thebudgetssubmitted when evaluat ingthereasonableness o f  new 
p r o j e c t s .  M s .  Mul loyarguedtha tthe.4166f igure  i s  a guess a tf u t u r e  
i n f l a t i o n  and s a i d  t h a t l i m i t a t i o n s  upon new f a c i l i t y  c o s t s  should be the same 
as i no t h e ra r e a s  o f  t h er u l e .  Those argumentswerenotpersuasive. The LAC 
Repor tnotedthatlargediscrepanciesbetweentheinter im and se t t l e -up  
payment r a t e s  hadoccurred i n  t h e  p a s t  were undes i rab le  and thats tepsshould 
be taken t o  reducethosed i f f e ren t i a l s .  The proposedru le  does j u s t  t h a t  and 
i t  i s  necessary and reasonable. 



APPEAL PROCEDURES 

9553.0080,subp. 1 ,  Scope of Appeals. 

167.Undersubpart 1 ,  p rov iderappea lsarepermi t ted  i f  th reecond i t ions  
aremet. The appeal, i f  s u c c e s s f u l ,m u s tr e s u l ti n  a change t o  t h e  f a c i l i t y ' s  
t o t a l  payment ra te,theappealmustar ise from an a p p l i c a t i o n  o f  t h i s  r u l e  and 
i t s  predecessors, and theprov ider  has first f i l e d  a Not ice  o f  I n t e n t  t o  
Appealwhich i s  n o ti n f o r m a l l yr e s o l v e dw i t h i n  30 days. M s .  M a r t i n  and Mr. 
Fur longbothobjected to  therequi rementthattheappeal ,  if successful ,  
r e s u l t  i n  a change to  t h e  f a c i l i t i e s  t o t a l  1 payment r a t e .L i m i t i n ga p p e a l s  t o  
thosewhichwouldaffectthe payment r a t e  i s  authorized,necessary and 
reasonable. A s im i l a rrequ i remen t  i s  contcontained i n  Minn.Stat .  5 2566.50. 
concerningtheappeals o f  nurs ing  homes. Moreover ,theru le  does n o tp r o h i b i t  
appealswhichhavenoimmediateimpacton ra tes :  if they may have a subsequent
impactonrates an appeal i s  au thor ized .  Thus, theconcernsraisedby M s .  
M a r t i n  and Mr. Fur long will no t  be a problem1em. If there  i s  a ra teimpact ,  
there  i s  a r i g h t  t o  appeal. 

9553.0080,subp.2. F i l i n g  o f  Appeals. 

168.Under i t e m  A ,  theappea l ingpar tymustno t i f ytheCommiss ionerin  
w r i t i n g  o f  i t s  i n t e n t  to  appeal w i t h i n  30 days o f  r e c e i v i n g  t h et o t a l  payment 
r a t ed e t e r m i n a t i o n  or dec is ionwhich 1 s  beingappealed. Iftheissue i s  n o t  
i n f o r m a l l y  r e s o l v e d  w i t h i n  30days o f  t h e  f i l i n g  o f  theNot ice  o f  I n t e n t  t o  
Appeal, a w r i t t e n  appealmust be f i l e d .  Under t h er u l e ,  i t  must be f i l e d  
w i t h i n  60 days a f t e r  r e c e i v i n g  t h e  t o t a l  payment r a t ed e t e r m i n a t i o n  or 
dec is ionwhich i s  beingappealed. These arenecessary and reasonable 
p r o v i s i o n s .  However, i t  should be n o t e dt h a tw h i l et h er u l ec o n t a i n st i m e  
limits for f i l i n g  appeals,thosetime limits a r en o tj u r i s d i c t i o n a l .I n  a 
recentdec is ion,theMinnesotaCour t  of  AppealsheldthattheDepartment o f  
Human S e r v i c e sc a n n o te s t a b l i s hj u r i s d i c t i o n a lt i m e  limits for  t h e  f i l i n g  o f  
appealswithout an exp resss ta tu to ryau tho r i za t i on .Le isu re  Hills o f  Grand 
Rapids,Inc.,v.Levine, 366 N.W.Zd, 302, 304 (Minn.App. 1985). I nt h i s  case, 
theDepartmenthas c i t e d  noexpresss ta tu to ryau tho r i za t i onperm i t t i ng  i t  t o  
e s t a b l i s hj u r i s d i c t i o n a lt i m e  limits for t h e  f i l i n g  o f  appeals. 

9553.0080,subp. 2 ,  i t e m  B. 

169.Under t h i si t e m ,  anyappeal f i l e d  must spec i fythei temdisputed  and 
thereasons for  thedispute;thecomputat ion and t h a t  amount t h a tt h ep r o v i d e r  
be l i eves  t o  be c o r r e c t ;  an est imate o f  t h e  d o l l a r  amount i n v o l v e d  i n  each 
d isputed i t e m ;  and t h e  a u t h o r i t y  i n  s t a t u t e  or r u l e  upon whichtheprov ider  i s  
r e l y i n g  i n  each disputed i tem; and the  name and address o f  theperson or firm 
w i t h  whom contac t  may be made regard ingtheappeal .  These prov is ionsare  
designed t o  informtheDepartment o f  p rec i sena tu re  o f  theappeal.This will 
enabletheDepartment t o  de tec t  mistakes. I na d d i t i o n ,  i t  will a s s i s tt h e  
Department i n  i t s  ef for ts t o  i n f o r m a l l yr e s o l v ed i s p u t e s  and will a s s i s t  i t  i n  
p r i o r i t i z i n g  and schedul ingunresolveddisputes for  hearing.Severalpersons 
expressedtheconcernthatthe a p r o v i d e rw h i c hc i t e st h ei n c o r r e c ta u t h o r i t y  
upon which i t  r e l i e s  or otherw ise  makes a mistake i n  c o m p l y i n gw i t ht h i sr u l e ,  
will be subsequent lyprejudicedbyanyerrors or omissions made. However,the 
r u l e  does n o tp r e j u d i c ep r o v i d e r si nt h a tr e s p e c t .  I f  a p rov ide r  makes a 
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m i s t a k e  i n  t h e  a u t h o r i t y  r e l i e d  upon or thebas is  for  h isappea l ,  i t  will no t  
be prec luded from r a i s i n g  any a d d i t i o n a li s s u e s  or arguments i t  has when t h a t  
mat te r  comes on fo r  a contestedcasehearing.Consequently, i t  i s  concluded 
tha ttheru lep roposed  is necessary and reasonable.  

9553.0080,subp. 3, Reso lu t ion  o f  Appeal. 

170. Th isi t ems ta testha t  any appealshal l  be heard as contestedcases 
undertheprovis ions o f  theAdmin is t ra t iveProcedureAct .  It permi tsthe 
d ispute  to  be reso lvedin fo rma l l yth rough  any i n f o r m a ld i s p u t er e s o l u t i o n  
method establishedbyagreementbetweentheCommissioner and theChief  
Admin i s t ra t i ve  Law Judge. These provis ionsarenecessary and reasonable.  M s .  
Mar t i nob jec ted  t o  t h i s  p r o v i s i o n  because i t  does no tcon ta in  a t ime limit for 
theDepartment to  commence a contestedcaseproceeding. She no tedtha t  
f a c i l i t i e s  must f r e q u e n t l yw a i t  for  yearsbeforecontestedcasehear ingsare 
scheduledbytheDepartment and t h a t  t h e  r u l e  mustcontain some l i m i t a t i o n s .  
M r .  Fur long made s imi lararguments.  He suggested t h a t  some pena l t y  be 
includedwhichwouldrequiretheDepartment t o  seek a t i m e l y  h e a r i n g  and 
r e s o l u t i o n  o f  a p p e a l sf i l e d .  The Admin i s t ra t i ve  Law Judge recogn izestha tthe  
u n t i m e l yr e s o l u t i o n  o f  contestedissuesshouldnotoccur .  However, the  need 
for  a t i m e l y  r e s o l u t i o n  o f  contestedissuesmustbebalancedagainsttheneed 
for  a p r o p e rr e s o l u t i o n  o f  thoseissues so t h a t  p u b l i c  moniesarenot 
improper lyspent.  Any g ivenappea lcou ldinvo lvesubs tan t ia l  sums o f  money. 
I f theDepartmentcannotbr ingthoseappealson for  h e a r i n g  i n  a t i m e l y  
fash ion ,  i t  cannot be p e n a l i z e d .P e r m i t t i n gf a c i l i t i e s  t o  o b t a i n  monies they  
a r e  n o t  e n t i t l e d  to  receiveundertheappl icablelaws and ru lescannot  be 
author ized.Therefore,  i t  i s  conc ludedthattheru leproposed i s  necessary 
and reasonable. 

9553.0080. 5.subp. 

171.Under th issubpar t ,theoverpayments or underpayments made by a 
p rov ide r  or theCommissionermust be made pursuant t o  p a r t  9553.0041,subp. 
13. The l a t t e rr u l e ,a ti t e m  D, providesthatanypayments owed bythe 
p rov ide r  or theCommissionermust be made w i t h i n  120days o f  t h e  w r i t t e n  
n o t i f i c a t i o n  o f  theCommissioner 'srul ingontheappeal .Interestchargesare 
assessedonthebalanceoutstandingafter120days o f  t h a t  w r i t t e n  
n o t i f i c a t i o n .  M s .  M a r t i no b j e c t e d  t o  t h i s  r u l e  as a v i o l a t i o n  of  Minn.Stat .  
5 16A.124,subd. 5(e).Thatargument i s  notpersuasive.  The s t a t u t e  does no t  
apply  t o  payments made undertheMedicalAssistantprogram. The s t a t u t e  
app l i es  t o  agency"purchases,leases,rentals, and con t rac ts  for  serv ices ,  
i nc lud ingcons t ruc t i on  and remodel ingcontracts . "  No mention i s  made o f  
program costs and r a t e  paymentsunderfederal-stateprograms l i k e  Medical 
Assistance. On thecont ra ry ,  i t  re fe rs  to  b i l l s  and invo ices  f o r  goodsand 
servicespurchasedbythestate fo r  s ta teopera t ions .There fore ,  i t  i s  
concludedthatthequotedlanguage was intended to  app ly  t o  serv icesprov ided 
t o  thes ta te ,  and n o t  t o  r a t e  d i s p u t e s  a r i s i n g  o u t  o f  theserv icesprov ided t o  
t h i r dp a r t i e s  undertheMedicalAssistanceprogram. Even i f  t h a t  i s  notthe 
case,theprovis ions o f  subd.5(e)c lear ly  do no tapp ly  t o  d isputesreso lved 
i nc o n t e s t e d  caseproceedings or r e l a t e d  c i v i l  p roceed ings .In te res t  on 
dec is ions ,  awardsand judgments i s  notmentioned and thet ime limits contained 
inc lause(e )cou ldno tposs ib l y  bemet i n  any l i t i g a t i o n .  



9553.0080,subp. 6, AppealExpenses. 

172.  Th issubpar tp rov idestha ttheexpensesincur redintheappea lor  
f o ri n d i v i d u a li t e m s  underappeal will be reimbursed t ot h ep r o v i d e r  t o  the 
ex ten ttha ttheappea lo rtheind i v idua l  i t e m  was r e s o l v e di nf a v o r  o f  the 
p rov ide r .  M s .  M a r t i n  and Mr. Fur longbothobjected t o  t h i sp r o v i s i o n .  M s .  
M a r t i na r g u e dt h a ta l lt h e  expenses should be reimbursed and tha tthose 
expenses shouldnot  be s u b j e c t e dt ot h el i m i t a t i o n s  on admin i s t ra t i vecos ts .  
Those arguments were addressed and r e j e c t e db e f o r ei nt h i sr e p o r t .  Mr. 
Fur longarguedthatthelanguageal lowingthe payment of the costs of an 
appealwhich i s  r e s o l v e di nf a v o ro ft h ep r o v i d e ra r eu n c l e a r .  He arguedthat  
theyat tach  a pena l t y  t o  a non-adjudicatedsett lement.Thisissue was a l s o  
discussedbefore.Underotherrules,theexpensesincurred for successful  
appealsareal lowable.Whiledif ferentlanguage i s  used i ni t e m  A, the 
Departmentapparent lyIntendsthatthey have the  same meaning as was discussed 
e a r l i e r .T h a t  Is, t h a t  once a p r o v i d e r  f i l e s  a No t i ce  o f  I n t e n t  t o  Appealthe 
p rov ide r  i s  e n t i t l e d  t o  thefeesincur red  i f  i t  i s  successful  i n  o b t a i n i n g  a 
reve rsa l  or m o d i f i c a t i o n  o f  t h e  i n i t i a l  d e t e r m i n a t i o n  made bytheDepartment. 
Successwould be recognized i f  t h e  p r o v i d e r  f u l l y  or p a r t i a l l y  p r e v a i l s  i n  a 
hear ingonthemer i ts  or if theDepar tmentandtheprov iderenterin to a 
s t i pu la tedse t t l emen tfavo rab le  to t h ep r o v i d e r .  I f  theDepartmenthas a 
d i f f e r e n ti n t e n t i o n  i t  must c l a r i f yt h er u l e .I na d d i t i o n ,  i t  i s  suggested 
t h a tI t e m  A be amended to  read: "the prov ider 'sappea l  i s  successful ."  I t  i s  
p re fe rab le  to  use cons is ten tte rmino logythroughouttheru le  t o  r e f l e c t  t h e  
same concept. 

173.  The proposedru lesarelong,  complexand c o n t r o v e r s i a l .P u b l i c  
comments addressed v i r t u a l l ye v e r yp r o v i s i o n .  The Departmentresponded to  
most o f  themand made a v a r i e t y  of amendments t o  addressconcernsraised. Not 
a l l  t h e  comments made or the amendments proposedhavebeendiscussed i n  t h i s  
Report. Where n os p e c i f i cf i n d i n g  t o  thecon t ra ry  i s  made, i t  hasbeen 
conc luded- tha ttheru le ,  as amended, i s  necessaryandreasonableandthatthe 
amendmentmade d i dn o tr e s u l t  i n  a subs tan t i a l  change.Since so many Issues 
were r a i s e d  andaddressedbythepublic, some o b j e c t i o n  were no td i scussedin  
s u f f i c i e n td e t a i l .T h a tn e c e s s a r i l yl i m i t st h ek i n d s  of a l t e r n a t e  r e l i e f  t h a t  
mightotherwisehave beensuggested or requi red.Otherissues o f  a l e g a l  
nature,  such as theimpact and requirements of DeFRA and theproblems 
a s s o c i a t e dw i t hr e t r o a c t i v i t ys h o u l d  be r e s o l v e d  i n  a contestedcaseset t ing 
i f  d i spu tesa r i se  so t h a t  t h e  f a c t s  andlawcan be b r i e f e d  and c o n s i d e r e di n  
d e t a i l .  The m o s t  troublesomeissue i s  t h ee q u i t yr e t u r n s  andcash flows 
a v a i l a b l e  undertherules.  A s  suggestedbefore,theDepartmentshould 
c a r e f u l l y  r e v i e w  thoseprov is ions .  The o b j e c t i o n s  andconcernsraisedbythe 
p u b l i ci n d i c a t et h a tt h i s  will be a problemarea. 

Basedupon theforego ingF ind ings  o f  Fac t ,theAdmin is t ra t i ve  Law Judge 
makes t h ef o l l o w i n g :  

CONCLUSIONS 

1 .  ThattheDepartmentgavepropernoticeofthehearing i n  t h i sm a t t e r .  

2 .  ThattheDepartment has f u l f i l l e dt h ep r o c e d u r a lr e q u i r e m e n t s  o f  Minn. 
S t a t .  33 14.14,subds. 1,  l a  and14.14,subd. 2 ,  and a l lo t h e rp r o c e d u r a l
requirements o f  law o r  ru le .  



3. ThattheDepartment has demonstrated i t s  s t a t u t o r ya u t h o r i t y  t o  adopt 
theproposedru les andhas f u l f i l l e d  a l l  o t h e r  s u b s t a n t i v e  r e q u i r e m e n t s  of law 
or r u l ew i t h i nt h e  meaning o f  Minn.Stat .  55 14.05,subd. 1 ,  14.15,subd. 3 
and 14.50 (i)(ii),except as no teda tF ind ings  20,43,50,56,60,64, 70, 72,  
73,103, 105, 113, and118,127, 156. 

4.ThattheDepartmenthasdocumentedtheneed f o r  and reasonableness o f  
i t s  proposedru leswi th  an a f f i r m a t i v e  p r e s e n t a t i o n  of f a c t s  i n  t h e  r e c o r d  
w i t h i nt h e  meaning o f  Minn.Stat .  55 14.14,subd. 2 and 14.50 (iii),except as 
no tedatF ind ings  44,61,65,66, 71, 77,80, 97, 114,and142. 

5.Thatthe amendments and a d d i t i o n s  to theproposedruleswhich were 
suggestedbytheDepar tmentaf terpubl icat ion of  thep roposedru lesinthe  
S t a t e  R e g i s t e r  d o  n o t  r e s u l t  i n  r u l e s  w h i c h  a r e  s u b s t a n t i a l l y  d i f f e r e n t  from 
theproposedrulesaspubl ished i n  t h e  S t a t e  R e g i s t e r  w i t h i n  t h e  meaning of 
Minn.Stat .  5 14.15,subd. 3,and Minn.Rule1400.1000, Subp. 1 and1400.1100. 

6. ThattheAdmin is t ra t i ve  Law Judgehassuggested a c t i o n  t o  c o r r e c tt h e  
de fec tsc i tedinConc lus ions  3 and 4 asnoted a tF i n d i n g s  20, 43, 44, 50,51, 
56, 61, 65, 70, 97, 105, 113,114,60, 64, 66, 71, 72,73,78, 80, 81, 103, 

. .142118, 127, and 156. 

7 .  That due to  Conclusions 3 and4, t h i sR e p o r t  hasbeensubmitted t o  the  
Ch ie fAdmin i s t ra t i ve  Law Judge for  h isapprova lpursuant  t o  Minn.Stat .
3 14.15,subd. 3. 

8 .  ThatanyFindingswhichmightproper ly be termedConclusions and any 
Conclusionswhichmightproper ly be termedFindingsareherebyadopted as 
such. 

9. That a f i n d i n g  or conc lus ion  of  needand reasonableness i n  regard t o  
any p a r t i t u l a r  r u l e  s u b s e c t i o n  does not prec lude and shouldnotdiscouragethe 
Department from f u r t h e r  m o d i f i c a t i o n  of theproposedrulesbaseduponan 
examinat ion o f  t h ep u b l i c  comments, p rov idedtha tnosubs tan t i a l  change i s  
made from theproposedru les as o r i g i n a l l y  p u b l i s h e d ,  and p rov idedtha tthe  
r u l e  f i n a l l y  adopted i s  basedupon f a c t s  a p p e a r i n g  i n  t h i s  r u l e  h e a r i n g  
record.  

Basedupon thefo rego ingConc lus ions ,theAdmin i s t ra t i ve  Law Judge makes 
t h e  f o l l o w i n g :  

RECOMMENDATION 

I t  i s  hereby recommended tha ttheproposedru les  be adoptedexcept where 
s p e c i f i c a l l y  o t h e r w i s e  n o t e d  above. 

A d m i n i s t r a t i v e  Law Judge 

Supercedes Appr. M .Date 
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